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edge of the carrier. Freight schedules are too irregular to be relied upon. 
To make the consignee liable if not at hand on the arrival or within a rea- 
sonable time thereafter often makes him liable for the wrong of the carrier. 
At important points many hundred shipments are received daily for as many 
consignees. To require them all to be at hand on arrival, or all to be on 
a constant lookout, so as to remove them within a reasonable time there- 
after, is to require a practical impossibility. It is not a hardship to require 
notice. The common law required personal delivery. With the advent of 
modern railroads this has become impracticable; it would require delivery 
carts at every station. But in lieu of personal delivery, to require notice 
and a subsequent opportunity to remove the goods cannot be said to be an 
added burden. The decisions of Arkansas, Minnesota, Mississippi, Nebraska, 
New York and Ohio accord with the Michigan rule. Railway Co. v. Nevill, 
60 Ark. 375 ; Derosia v. Winona, etc., R., 18 Minn. 133 ; Finney v. St. Paul, 
etc., R. R., 19 Minn. 251; Gulf & Chgo. R. R. v. Horton, 84 Miss. 400; 
B. & M. R. R. v. Arms, 15 Neb. 69; Fenner v. Buffalo, etc., R. R., 44 
N. Y. 505 ; Sprague v. N. Y. C. R. R., 52 N. Y. 637 ; Faulkner v. Hart, supra ; 
Lake Erie & W. R. v. Hatch, 52 Ohio St. 408. Practically the same rule 
obtains in Alabama, California, Tennessee and Texas, by statute. Hutch- 
inson, Carriers, § 708. A. C. 



Is a Vendee Seeking Specific Performance Entitled to Compensation 
for the Inchoate Dower Right of the Vendor's Wife? — Defendant signed 
a contract agreeing upon payment of the purchase money to deliver to the 
plaintiff a warranty-deed conveying to it real property clear of all incum- 
brances, liens or adverse titles. Defendant testified that at the time of 
signing he told the plaintiff that his signature was on condition that his wife 
agreed to the sale at that price. Plaintiff tendered the purchase money, 
which defendant refused, alleging that his wife would not relinquish her 
inchoate dower right. The wife's refusal was not due to collusion. Plaintiff 
asks for specific performance of the contract as to the husband's interest, and 
an abatement in the purchase price proportionate to the inchoate dower 
right. Held, that the husband convey his interest to plaintiff, without any 
abatement in the purchase price. Aiple-Hemmelmann Real Estate Co. v. 
Spelbrink (1908), — Mo. — , in S. W. 480. 

Lamm, Fox and Graves, JJ., dissent. They differ from the majority in 
their interpretation of the facts in believing that the plaintiff had no notice 
that the defendant was married. However, they treat this fact as of ho 
controlling effect. The reason for their dissent is that to require the plain- 
tiff to pay the full purchase price for this estate with an outstanding dower 
right is to allow the husband to benefit by his own wrong. They say that 
the value of the dower interest can be computed with reasonable accuracy, 
and that the plaintiff may be allowed an abatement without coercing the 
wife. The following authorities accord: Sanborn v. Nockin, 20 Minn. 178; 
Walker v. Kelly, 91 Mich. 212 ; Leach v. Forney, 21 la. 271 ; Martin v. 
Merritt, 57 Ind. 34; Haselrig v. Hutson, 18 Ind. 481; Wingate v. Hamilton, 
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7 Ind. 73; Wright v. FoiiMg, 6 Wis. 127; Wilson v. Williams,. 3 Jur. N. S. 
810; Daw'j v. Parker, 14 Allen (Mass.) 94; Par£ v. lolmson, 4 Allen 
(Mass.) 259; and dicta in Bostwick v. Beach, 103 N. Y. 414; 26 Am. & 
Eng. Ency. of Law, Ed. 2, p. 83, and Waterman, Specific Performance, 
p. 720, support this opinion if the plaintiff had no knowledge that the defend- 
ant had a wife; but both authorities favor the majority opinion if the plain- 
tiff did have such information. 

The theory of the majority opinion is that to allow an abatement in the 
purchase price would in effect induce the wife to relinquish her dower right 
and thereby deprive her of freedom of choice, to which she is entitled by 
statute and by equitable principles. In accord with this view are : Humphrey 
v. Clement, 44 111. 299; Reisz's Appeal, 73 Pa. St. 485; Clark v. Seirer, 7 
Watts (Pa.) 107; Lucas v. Scott, 41 Oh. St. 636; Graybill v. Brugh, 89 Va. 
895; Barbour v. Hickey, 2 App. (DC.) 207. In 6 Pom. Eq. Jur., p. 1369, 
note, it is said : "Of course if the vendee knows the vendor is a married 
man * * he is not entitled to compensation." 26 Am. & Eng. Encyc. of 
Law, Ed. 2, p. 84, is to the same effect ; 2 WarvellE, Vendors, p. 893, is as 
follows : "The rule * * * receiving the highest sanction * * * pro- 
vides that the vendee may have conveyance * * * without the retention 
of any part of the purchase money to indemnify him against the contingent 
interest of the wife." 

The principal case is one of first impression in Missouri ; the decision 
by four judges, with three dissenting, is fairly representative of the con- 
flict among cases and text writers. If the plaintiff knew that the defend- 
ant was married, there is no injustice in requiring him to pay the full price 
if he has specific performance, for the refusal of the wife to relinquish her 
right was a possibility that he must have considered in making the contract. 
Even though he was unaware of this fact it would be better to require him 
either to pay the full price or to resort to his action for damages, because 
an abatement of the purchase price would have a tendency to induce the 
wife to sign, and thereby destroy her freedom of choice. F. O. 



An Executor's Right to an Allowance out of the Estate for Coun- 
sel Fees for Services Rendered Before Letters Testamentary Issue. — A 
question of interest to the profession and to the public generally is involved 
in a recent California case: In re Riviere's Estate, 08 Pac. 46. Riviere died 
possessed of an estate valued in excess of $50,000.00, and left a paper 
writing purporting to be his last will and testament, in which B. was named 
as executor. B. offered it for probate as such, whereupon interested parties 
contested its admission. Counsel was employed by B. to present his case, 
and, as a result, the alleged will was admitted to probate. It was moved 
that the court make an allowance out of the estate for services rendered the 
executor under § 1616, Code Civ. Proc, which provides : "Any attorney who 
has rendered services to an executor or administrator may at any time dur- 
ing the administration * * * apply to the court for an allowance to him- 



